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The Issues Presented for Review 
York corporation maintain an action for 


1. Cana New 
omn law and Scetion 10(b) fraud against defendant 
o purchase 74° of the corporation’s publicly held shares 
on the ba of material inside information obtained by 
thie le ndant in a private placemi nt in which thi V failed 
to disclose their scheme 


the individual plaintiffs who were required by 
to the capital 


y Mm GS 
100,000 shares t 


tribute 


fendants to co 


of the plaintiff corporation as & condition of the private 
placement maintain an action for common law and Section 
10(b) fraud against the defendants who failed to disclose 
to them their scheme to acquire 74% of the plaintiff cor 
poration’s publicly held shares on the basis ot material 


inside information? 


Statement of the Case 


This action was brought by Frigitemp Corp. “PF rigi 
temp’’) and the individual plaintiffs, shareholders of Frig 
temp, against three mutual funds, Financial Venture Fund, 
Inc. (*FVF’’), Financial Industrial Fund, Ine., and I 
iancial Dynamies Tund, Inc. (collectively referred to as 
‘the Funds’’), their investment advisor, Financial Pro 
erams, Ine., and Robert E. Anton and John M. Butler, 
officers of the defendant corporations. The complaint a 
leges that defendants engaged in a fraudulent and mamipu 
lative scheme to corner the market in Frigitemp’s commot 
stock while in possession of material, non-publie and 
confidential inside information acquired in connection 
with a private placement of Frigitemp’s securities (.\4 
lla). Specifically, hetween Mareh 1969 and Mareh 1970, 
the Funds purchased 74% of the common stock of Frigi 
temp then available to be traded publicly. Shortly after 
the open market purchases began, defendant FVE pu 
chased from Frigitemp, In a private transaction, a $1,000, 
00 convertible subordinated debenture and warrants to 
purchase 50,000 shares of Frigitemp’s common stock (‘the 
private placement’). In connection with this transactior 
the defendants acquired material inside information and 
used that information in buying up all but a small part 


of the public float of Frigitemp’s common stock. 


Frigitemp sues to recover defendants’ profits and for 


punitive damages and alleges claims at common law and 


é il ( 
9 
o 
under 3 LG | )} ot the s ll Exchange \ct Ol 19 :. 1) 
U.S.( 78 ind Rule 10b-5, 17 C.F.R. § 240.10 b-o 


idunal plaintitis sue to recover the value ot 


100.000 shares of Frigitemp common stock which the de 
fendant required them to contribute to the capital 9) 
I rigiten pasa condition of thi private placement De 
fendants are accused of common law fraud and violation ot 


Section 10(b) in failing to disclose to the individual "iain 


tilts ) that thi vy were thy process of acquiring a ! but 
1 small part of Frigiter public float and (ii) that tl 

material and inside information obtained by them in the 
private piacel ent would ‘used lo carry forward their 


dement of dismissal (A2Z00a) 


In dismissing Frigitemp’s claim for common law fraud 
| 


Judge Tenney ruled that persons who are not officers or 
directors and who aequice, in con fidence, material and in 
side information, and exploit that information to their 
profit, must disgorge the profits to the corporation only 


if those persons ‘fare ‘eo-venturers’ of a fiduciary of the 
corporation, engaged with the fiduciary in a ‘common en 


terprise’ to misuse confidential corporate informati 


(\192a). Judge Tenney thus concluded, contrary to ex 
isting authority, that Frigitemp could not maintain an 


action at common law for misuse of meferial and inside 
information because the defendants were t alleged to be 
fidneiaries or **to have act d in coneert with a fidueiary 


of Frigitemp’’ (A192a). 


* Claims alleged by the plaintiffs under § 17(a) of the Securi- 
ties Act of 1933, 15 U.S.C. § 77q(a) have been abandoned 


mae. LO(b) of Secu 
the grounds | t it is nota ller of securities A192a 
! 0 0 lisregarded the fact that Un material 
ale nlormation ised uw adele lant is obtammed 
! i debenture | warrant Judve Tenne ius 
} ect] con ried that i myporatlol ( 
Praudui | i t to ¢ ( ! bal i 
Poematio nm Ont bo on +} he ‘ ecurit 
may not for damaxe L ot 
yrmation, 
Ju Lr ¢ I’ ! alsO distil eal Uline Lait ) ! l | dl 1 
plaintiffs for comme law fraud i fo iolation « 1 
A193 97a) | if | qua pl till id en! l read | 
‘ 1 int to nity ite 100.000 o ely here o 
Frigitemp to its cay tal as a col on 1 t ! 
tie defendant FVF from Frigitemp of it ture a 
ant Judge Tenney held that the ae unt not 
bles ‘ to those pigintill lor failing to 1 lowe to The? 
) that Lin hu Were im tre proc oO cornell or the 
maa t n Fri emp tor ) that th mite 1. l¢ 
nformation mad i ailal eto the « fend nt eonnection 
ith the | ate placement would. he | the | d 
nm eal yr 10 vard ner ma ( toc] wer tio ro 
! nal (1 y that the Fund ida direet a terest 
ry thre ni ition of 100.000 ine ty I} ter % eanpit 
1 fund vel i thstantial owner if Krigitemp 
| ind would be the prime bet irv of said cor 
fie? 
Tudee Tenney’s conclusions as to the common law and 
10(h) claims of Frigitemp and the ind 1 plaintiff 
4 d ect} eontrar to +t) ont Vin orit ind 


Statement of the Facts 


ny int, a ipplemented by the afhdavit l 
ant motion to disn 
es i i ‘ i , «lt aul 
! t mii tl heme 
| , { . ‘ : 
iF mua Lo, | ul ip tially a eCcuUuritle 
) ? ! ne tT SELTMN hare 0 
’ ’ ’ t ’ 
‘ ‘ ‘ i 
Oo fl , POOL hea re \b: 
+4 \f 
! A140a ! ‘ 4 I I 4 Viihl 
1 ‘ 
160 I | gi r open-mat purchases ot 


} | | ' d ] 100 i! l pypre nate 
i4 l ! mo OcK ot | ivitemy] the 
i le to be traded e public \6a; 141-l42a). As 
It « I hand i ises, th irket price of Frig 
I ‘ nN in doubled from $15.25 to a 
high of $37 pet M 1970 (ATa; 151-170a) 
Shortly after the Funds began their open market put 
' ne I a il il Ju Loe ’ ! ~ mip met tn \ il 
{ det ints tod Issa] ble private placement 


( ! ! on 
rigit ') { £1. 000.000 Fy riten z ' rtil! hor 
nat lehentur that amount and warrants t rehase 
AOL i | f A7n) ly yr? tie +} 
that trat t ne i condition thereof lofenday 
en Genie Gerald Ross, Gut 
ma i | Ly (} {1 vhno were ffir or 1 loves 
t { WMH OOO) of tl hat there ry luc ne 


them to relindguisi tuvvewwvr 


“ee See pte 
I p- mu smndine ire ma media I 
th eurning ana Ovo iu | I I mia x 
putstanading ul \lUa ) 
Between June and \ugust 1969, as pa if the a 
Ol eading i private placell t, al 1 tu 
uy cle ell, it rena obtaimmed 1 | ris 
I il ria I ck ni I il iT . \ ! to 
plait lis, is th atte ead TW I 1 t 1 j 
ance of thei el to cornet! market Frigitem| 
common stock | \9a; 140-l4Za 10a 
Plaintiffs first learned oO} defendat rful 
manipulation , 1971 (A140-142-a), vhich time the 
fund u“ , almo ill t Ih rigitemy] to 
t 1 » down to $59 per 


b the Fund ircha 
reached a or}, pore of Boe pel i nm Mau 17 
the Funds top i 1 r pureha 4151-170a Loa 
hey sold out Wl of their shares througmes 1970 and u 
to Api 1. 1971 A40 tla | ! | t rraacte t! 
tock aeclined, a pals dit » a 
under $5 bs the end ot 1970 (Alo!) 70a 

* For purposes of the motion to dismiss, defendants did not di 
pute the allegations that they were furnished with material 1 side in 
formation, which information 1s set forth in detail in the ymplaint 

Midavit of Gerald Lee submitted in opposition to 


(A7-9a) and in the 


defendants’ motion to (A137-139a) 


dismiss 


ARGUMENT 
POINT I 


Frigitemp may maintain an action at common la 
and urder Section LO(b) of the Securities Exchange 
Act of 1934 against defendants who purchased 74% 
of Frigitemp’s publicly traded shares using material 
inside information obtained in a private placement. 


4. The First Cause of Action of The ¢ omplaint States 
A Claim by Frigitemp for Common Law Fraud 
The first cause of action of the complaint alleges that 
lefendants perpetrated a common law freud against 
| tel \ reaching a ul of trust owed to it lr} 
vse ft ndants* corne! uy ma ! 
" pulatir he price of Frigitemp's shares and 
! material i 1 tormation in ¢ nection t tl 
} | bid mdermit the mar} t 
i i i! ir t | ul pti ( ind marketat hit I 
Irigitemp’s shares 


The first cause of action states a claim under the com 
m law of New York, the stat 
\da).* The New York Court of App als cas¢ 


Diamos Oreamuno, 24 N.Y. 2d 49, 301 N.Y.S. 2d 78 


of Frigitemp’s incory »-a 


1969) is in point. There, the court held that persons 
o acquired non-publ nformation by virtue of a col 
ntial relatiot p were not free to exploit that informa 


* Under the New York choice of law rul 
incorporation determines the existenc 


ciary obligations and liab 


e law of the state of 
and extent of corporate fid 


ty Diamond v. Oreamuno 24 N.Y 
494 301 N.Y-S. 2d 78 (1969) . 


Supp. 329 (S.D.N.Y. 197 


71 
Gildenhora v. Lums, Ine 335 |} 
1) rev'd on other grounds sub nom, Sct 


Chasen. 478 F. 2d 817 (2d Cir. 1973), vacated on 


94 Sup Ct. 1741 (1974) 


for their profits ev 


no specific damages. 


' 
4 


t is tr 
not contain 
ration but 
an essential 


founded on 


Matter of I 


Dutton v. W 


'cople 
N.Y. 423, 431; 


‘nh if the corporation itself had suffered 
94 N.Y. 2d at 498): 


The court stated ( 


ue that the complaint before us does 
any allegation of damages to the cor- 
this has never been con idered to be 
requirement for a cause of action 


breach of fiduciary duty. (See, ¢.g,, 
[Bond & Mtge. Guar. Co.} 3038 
Wendt v. Fischer, 248 N.Y. 4389, 443; 


"illner, 2 N.Y. 312, old ) This is be 


cause the function ot such an action, unlike an 
ordi tort or eontract case not merely to 


( MLpPen ite 


the plaintiff for wrongs committed by 


the defendant but, as this court declared many years 


avo ( Dutton 


‘to prev nt 


v. Willner, 52 N.Y. 312, 319, 


removing from agents and 


Supra), 


them, yy 


trustees all inducement to attempt dealing for thei 


own benelit 


for othe rs, or to hich their ayency or trust relates. 


(Emphasia 
The Court pon 


based upo! ] idle 


‘Tn add 
despite the | 


it may well 


Although the 


with the day to-day 


has a great 
ntegrity, al 
and in insult 


marketabilit 


antial damages by th 


in matters which they have undertake! 


Supplied.) ”’ 


ted out that a corporation suffers sub 
wrongful trading in its 


(24 NY. 2d at 499): 


ition, it is pertinent to observe that, 


ack of any specific allegation of damage, 


be inferred that the defendants’ actions 
: 


caused some harm to the enter; “ise. 


corporation may gave little concern 


transactions in its shares, it 


interest in maintaining a reputation ol 


i image of probity, 1o1 its management 


‘ine the continued public acceptance and 


y of it tock. When officers and diree- 


& 


“ 


tors abuse their position in order to gtiin personal 
profits, the effect may be to cast a cloud on the 
corporation’s name, injure stockholder relations and 


undermine publie regard for the corporation’s 


securities, ”’ 


The New York Court of Appeals relied upon the follow 


ing authorit In support of it holding that a corporation 
could maintain an action agai those who trade its seeut 
ties on the basis of insid nformation (24 N.Y. 2d at 500 
()] ) (empha Is added ) 


pra ror ¢ il t hye ( his ( Court of ey ; 

/ 

ire illowed a similar : Cay 1 situation not 
covered by the Federal legislation One of the de 

ndant n that case was an emplovee who had 
equired inside information that the corporat 
Naintiff was about to enter the market and purchase 
1 ) here Qn the as ( tl ut fidert il j 


I ] orn 1 tare 
bloel are ina Wwte! thre eorporation s put hase 
had caused the price to rise, re old them at a profit 
The court sustained the complaint in a derivativy 
actiol broneht tor i wccounting tating that 

} thlie policy vu l pot permit i) / “py 
7 | ihion frust wad nfid e foward | 
ene ver ft buse that relat if } cn pron. y 
vardless of whether his employer suffers a lo 


s case, 


. , 
benudal 


places 


directors ved with diree 


tors in corporate informa 


tion to the corporation, 


misuse of corporate information.’ 


f Diamond and Sehein were further 


lae v. White, 377 F. Supp. 1084, (5 PW.) 
1974). There, he court refused to dismiss a claim ly 

corporation against a former officer and direc or trad 
ing on inside information an officer 
or director, Th it stat 377 F. Supp. a 


(emphasis added) : 


‘? Most important, it would be illogical to hold 


t TOSO-90) 


that one is confidential information by vir 


his fidueiary eapacity, and thereby meurs a 


ol 


fiduciary ly it from such information, 


is absolved of this duty on the day after his fo mal 


ha 


resignation as director. «1 
upon 

trading, repadthe 

publi the defendant 

a duty wo personally profit from this in! 


’ 


tion.’ 


‘The common law violation lies not simply in the 


KeCPIng oft conhadel tial information but rather v) i 


} 


making of personal profit as a result of being privy 


to such information,”’ 


Who read together, the decisions 1h Di wor , OcHemn 


ana Davridaqe establish the pri iIple that anyone WHO, 1! 
conhdenhce tains mate il ( informatio s cut 


bound not to profit therefrom 


Judge Tenney narrewly interpreted the Diamond and 


Schein decisions as holding that 


‘persons who are not officers or directors of a cot 


poration may be held lable to the corporation to 

profits made if they are co-vi nturers of a fiduciary 

of the corporation, engaged with the fiduciary ma 
‘common enterprise’ to nususe conldentias corpora 


information’’. (A 192a 


and that 


have acted in concert with a fiduciary of Frigitemp 


the theorv of liability set forth im Diamond and 


Schein would not permit Frigitemp to recover a 


profits defendants may have made.’? (A192a) 


Judge Tenney’s conclusions are an unduly 


interpretation of the princip] - established in Diao d 


In Brophy v, Ciftes Vern. Co., supra, cited with approval 
in Jramou l, the de fendant was neither an officer or a 
director of the corporation In Daridge v. White, supra 


the defer lant was not an officer or director when his trad 


ing wronged the e rporation In each esse, defendants’ 
liability was imposed heeaus of the position of trust they 


OC ipied by reason of the conhae tial ( wion 1 
to them and not by reason Ol helr status a offi 
directors. 
nm though the defendants n this Cast were not 
or directors of F1 gitemp, th e ta nto 
conhdence and ent sted th material 1 d 
nforn ‘n connection with the private placement ) 
fendant thereby acquired th lationsn of trus inal 
confide to Frigitemp of a fdaucial ind a unswera 
for trading on the confidentia Tol not mparted 
them 
spec inst tut ‘7 | 
its dealings ne transaction 
ire deseribe ree Fen aes 
Smith, Tne 73) ff ${) 
K’. 2d 225 uncial titu 
tio! as hi ,] nfor itio 
furnished to it by a corporation m Col tion with a 
eC Ol 1e] riting rot it poretlo 
In reach the irt there tated (395 i 
Supp. at 
ad s Const finds that, under the allegation I 
fact contain t th ) laint plant i 
emonstrated The required ente Defendant 
Merrill Lovin Vas rina fident Cupacity 
as managing inderwrif of Doug mad issu 
when it received the inforn ition. It knew the h 
formation was the exclusive proper! f Dougla 
q 1! mal lusal defendant a emplo ( ot Mi rril 
Lyneh ere aware of th pecial relationship and 
knew ol should have known of the eonfident 
nature of the informatio Phe se ¢ defendant 
were likew <4 aware, or should have he ] ware 


ys . : 
f the eonfidentia 


! itionship with Douglas and the informa l | 
quenee of events alleged in the complaint, ana 
materia ) e intormatiol nelucta ids 1 
the conclusion that all defendants acted th 
knowledge that buyte stock on the NYSI 
yuld ot ‘ lh POsst sion ol l A tl il Lo 

’ aq hel >, a t lu | ) i i 
ntag ot tha rHorance 
In SEC v. 7 Gulf Sulphur ¢ 1446 F. 2d 1301 (2 
( 1971 } ei] / ee Rai s (19F2) ta Court 
ipplied the New Yor NIM la | L pode tf D na 
() 7) j ) at to Thre } illo 1 4 1 
} 
th il sti l _ lf Thi ¢ I al T it 
! il I tial ‘ tol I) t] | ‘ t] ( t 
ted, (446 1 1 at 1508S 
Final ippellant outend that the order 
iil eu iu t contall ho ele en I ensa 
on to 10 ve lame llowever, ¢ 
he N Yo ( rt of Appeals in Diamor 
oanmuno, 24 N.Y. 2 494 ) 30] N.Y: 26 66 
R18 248 NX. 2d 910, 912.918 (1969), 1 yer] 
iL corporate enterp may well ffer harn ! 
fieers and directors abuse their position to 
per ha pront Mice the effect may tO 
clond on ti orporation Ss natn r { 
holder relations and undermine public regat ( 
the cory tion’s securities Although ft el] 
of TGS stock who sold befor April 17, 1964, ma 
have a higher equity that [thar TGS to reco 
fron pp ts the il profits appellar 
obtained, this fact doe lude conditional cor 
pensation to TGS Nor, as th py { meiur to 
imply, is the district court precluded from applying 
a state of harm to the eorporation or 


a, 


very agreemen 


4 
li is thus apparent that an id eed not be an officer, 

yr or controling sto holder, but can be anyone who, 

vir if his position, .8 im po ession ol confidential 
Securities and Exchange Commis-10n H 

('o.. 40 S.E.C. 907, 912 (1961 tated the 

ciples ol ler liability as follows (en 

“We havi eady nol {tha he anti-fraud pro 

Visions are phrased terms of ‘any pel mm”? and 

1 it a pe al ol yation has ee traditione re 

(pure 1 ol yrporation inside! e.u,, Olll ers, G eclo 

and controijiin tockholdet These three groups, 

howeve do not exhaust the classes of perso! pon 
hom there 1s ich an obligatiol \naly illv, t 
obligation rests on two principal element first, the 
eristence of a relationshi aqiving access, directly or 
indirectly, to mmformatton intended—to be rilabl 
only fora corporate purpose a not for the per na 
bene fil miyone, and cond, the imherent untall 
ness involved where a party takes advantage of such 
information knowing if is Unavala ile to thos ith 
vhom he iwealine i Ol ering these elements 
under the broad language ¢ thie initi-! nd pro 
Visions we are t to be reumescreb d hy fine dis 
fi fio) mad rigid el ifeatw) Thus our tas 
is to wd ntify those persons who re n a special 
relationship witl pany l privy to its interi 
Ma thereby pMHey , otaxie at ean ft ] 
ng mit urities.’ 

Mor a legitimate corporate purpose, and to effect 
private placement of a ecurith Frigitemp disclo 
to the defendant I erial nol publie ind cont Jentia 
information, both prior to the private placement and { 

f writies (A196-129n) 


io 
i + 4 ] nt ] + 
The dete ants usea { formation lurn ed to then 1 
connection with t Funds’ ope mal purchast ot 
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POINT If 
The individual plaintiffs may maintain an action 
Section LO(b) and at common law against 
who caused them to relinquish 100.000 
stock without disclosing that they 
in Frigitemp’s shares using 


under 
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were cornering the market 
material inside information. 
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128 (1972), the Supreme Court held that the failure | 
vers of securities to disclose to sellers of securith 
formation concerning the buyers’ murcha of and ft 
market for such securities const tuted violations of Sect 


10(b) and Rul 1Ob-5 In that east employees of a trans 


| failed to disclose to sellers of securities 


a) purchases for the ir own aceoant, (b) the existence of 
avother market for the cecuritics of which the sellers were 
unaware, and (ce) commissions and eratuities they received 

m7 i ; in that other :! ket. The Supreme Court 
sand that the emplo’ ees of transfer agent were liable 
thr li ner fon 1O(b) and Rule 10b-5 not only 
on a int of their purchases and sales but for their 
failure te disclose eo sellers the existence of and facts 


relating to the other market. The Court stated (406 U.S. 


“These de fendants’ activities, outlined above, 
disclose, within the very language of one or the 
other of those subparagraphs, a ‘course of business’ 
or a ‘device, scheme or #*!'fee’ that operated as a 
fraud upon the In ‘ian sellers Superintendent of 
Insurance v. Bankers Life d Casualty Co... . This is 
co because the defendants devised a plan and induced 
the mixed-blood holders of UDC stock to dispose of 
their shares without disclosing te them material facts 
that reasonably could have been expected to influence 
their decisions to sell, The individual defendants, 
in a distinet sense, were market makers, not only 
for their personal purchases comprising 814% of the 
sales, but for the other sates their activities pro 
duced, This being so, they posse sed the affirmative 
duty under the Rule to disclose this facet to the 
mixed-bload sellers. See Chasins v. Smith, Barney 
and Co.... It is no answer to urge that, as to some 
or the petitioners, these defendants may have made 
no positive representations or recommendations. 
The defendants may not stand mute while they 
facilitate the mixed bloods’ sales to those seeking 


to profit in the non Incian market the defendants 


had developed and encouraged and with which they 

were fully familiar. The sellers had the right to 

know that the defendants were in a position to gan 
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financially from their sales and that their shares 


were selling for a higher price in that market.”’ 


In Chasins v. Smith, Barney & Co., 438 F. 2d 1167 (2d 
Cir. 1971), cited with approval by the Supreme Court in 


Affiliated Ute, a broker had failed to disclose that it was 


making a market in securities, the purchase of \ hich it 
had recommended to a tomer. In holding the failure to 
disclose the broker’s financial interest a violation of Sec 


tion 10(b) and Rule 10b-5 the Court stated (403 E, 2da 
Li)’: 
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o * * 
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of material fact in violation of Rule 10b-5, 17 C.F.R. 


940, 10b-5’?. 


In Crane v. Westinghouse Air Brake Co., 419 F. 2d 
787 (2d Cir. 1969) cert. de nied. 400 17.8. 822 (1972) this 


Court held the failure to disclose the artificial inflation of 


the market price of a corporation’s shares was a violation 


of £10(b) and Rule 10b-5. 
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CONCLUSION 


For the reasons stated above the decision of the 
District Court should be reversed. 
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